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ENGROSSED SUBSTI TUTE SENATE BI LL 5044

Passed Legislature - 1997 Regul ar Session
St ate of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Senate Commttee on Law & Justice (originally sponsored by Senators
Bent on and Cke)

Read first tine 03/05/97.

AN ACT Relating to crines; anmending RCW 9A 36.011, 9A 32.010,
70. 24. 034, and 70. 24. 105; and reenacti ng and anendi ng RCW9A. 36. 021 and
9A. 04. 080.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWO9A. 36.011 and 1986 ¢ 257 s 4 are each anended to read
as follows:

(1) Apersonis guilty of assault inthe first degree if he or she,
with intent to inflict great bodily harm

(a) Assaults another with a firearmor any deadly weapon or by any
force or nmeans likely to produce great bodily harmor death; or

(b) Adm nisters, exposes, or transmts to or causes to be taken by
anot her, poison, the human i nmmunodefi ciency virus as defined in chapter
70.24 RCW or any other destructive or noxious substance; or

(c) Assaults another and inflicts great bodily harm
(2) Assault in the first degree is a class A fel ony.

Sec. 2. RCW 9A. 36. 021 and 1988 c 266 s 2, 1988 c 206 s 916, and
1988 ¢ 158 s 2 are each reenacted and amended to read as foll ows:

p. 1 ESSB 5044. SL
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(1) A person is guilty of assault in the second degree if he or
she, under circunstances not anounting to assault in the first degree:

(a) Intentionally assaults another and thereby recklessly inflicts
substantial bodily harm or

(b) Intentionally and unl awful |y causes substantial bodily harmto
an unborn quick child by intentionally and unlawfully inflicting any
i njury upon the nother of such child; or

(c) Assaults another with a deadly weapon; or

(d) Wthintent toinflict bodily harm admnisters to or causes to
be taken by another, poison((;—the—huran—mrunedetHeieney—vrus—as
defined—+n—-echapter—70-24RCW-)) or any other destructive or noxious

subst ance; or

))) Wth intent to commt a felony, assaults another; or
(((¢y)) (f) Knowingly inflicts bodily harm which by design causes

such pain or agony as to be the equival ent of that produced by torture.
(2) Assault in the second degree is a class B fel ony.

Sec. 3. RCWO9A 32.010 and 1987 ¢ 187 s 2 are each anended to read
as follows:

Hom cide is the killing of a human being by the act, procurenent,
or om ssion of another, death occurring ((wthin—three—years—and—a
day)) at any tine, and is either (1) nurder, (2) hom ci de by abuse, (3)
mansl aughter, (4) excusable hom cide, or (5) justifiable hom cide.

*Sec. 4. RCW9A 04.080 and 1995 ¢ 287 s 5 and 1995 ¢ 17 s 1 are
each reenacted and amended to read as foll owns:

(1) Prosecutions for crimnal offenses shall not be commenced after
the periods prescribed in this section.

(a) The followi ng of fenses may be prosecuted at any time after
thei r conm ssion:

(i) Mirder;

(ii) Hom cide by abuse;

(iii) Arson if a death results;

(iv) Assault in the first degree if the assault is conmitted by
adm ni strati on, exposure, or transm ssion of the human i nmunodefi ci ency
virus as prohibited by RCW9A 36. 011(1)(b).

ESSB 5044. SL p. 2
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(b) The follow ng of fenses shall not be prosecuted nore than ten
years after their conm ssion:

(i) Any felony conmmtted by a public officer if the conm ssion is
in connection with the duties of his or her office or constitutes a
breach of his or her public duty or a viol ation of the oath of office;

(ii) Arson if no death results; or

(iii) Violations of RCW 9A 44.040 or 9A 44.050 if the rape is
reported to a | aw enforcenent agency w t hin one year of its conm ssion;
except that if the victimis under fourteen years of age when t he rape
is conmmtted and the rape is reported to a |aw enforcenent agency
within one year of its conm ssion, the violation may be prosecuted up
to three years after the victinms eighteenth birthday or up to ten
years after the rape’s conmi ssion, whichever is later. |If a violation
of RCW9A. 44. 040 or 9A 44. 050 i s not reported within one year, the rape
may not be prosecuted: (A) Mre than three years after its conm ssion
if the violation was conmitted agai nst a victim fourteen years of age
or older; or (B) nore than three years after the victims ei ghteenth
birthday or nore than seven years after the rape’s conm ssion,
whi chever is later, if the violation was conmtted against a victim
under fourteen years of age.

(c) Violations of the follow ng statutes shall not be prosecuted
nore than three years after the victim s eighteenth birthday or nore
than seven years after their conm ssion, whichever is later: RCW
9A. 44. 073, 9A 44.076, 9A 44.083, 9A 44.086, 9A 44. 070, 9A 44. 080,
9A 44.100(1) (b), or 9A 64. 020.

(d) The follow ng of fenses shall not be prosecuted nore than six
years after their conm ssion: Violations of RCW 9A 82.060 or
9A. 82. 080.

(e) The follow ng of fenses shall not be prosecuted nore than five
years after their conm ssion: Any class C fel ony under chapter 74. 009,
82. 36, or 82. 38 RCW

(f) Bigany shall not be prosecuted nore than three years after the
time specified in RCW 9A 64. 010.

(g) No other felony may be prosecuted nore than three years after
its conm ssion.

(h) No gross m sdemeanor may be prosecuted nore than two years
after its conm ssion.

(i) No misdeneanor may be prosecuted nore than one year after its
conmi ssi on.

p. 3 ESSB 5044. SL
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(2) The periods of limtation prescribed in subsection (1) of this
section do not run during any tinme when the person charged is not
usual ly and publicly resident within this state.

(3) If, before the end of a period of limtation prescribed in
subsection (1) of this section, an indictment has been found or a
conplaint or an information has been filed, and the indictnment,
conpl aint, or information is set aside, then the period of limtation
is extended by a period equal to the I ength of tinme fromthe finding or
filing to the setting aside.

*Sec. 4 was vetoed. See nmessage at end of chapter.

*Sec. 5. RCW70.24.034 and 1988 ¢ 206 s 910 are each amended to
read as fol |l ows:

(1) ((Wen)) After the procedures of RCW 70.24.024 have been
exhausted on one occasion for a person and the state or |ocal public
heal th officer, within his or her respective jurisdiction, knows or has
reason to believe, because of ((nedi-cal—information)) direct medical
know edge or reliable testinobny of others in a position to have direct

know edge of a person’s behavior, that ((a)) that person has a sexual ly

transmtted disease and that the person continues to engage in
behaviors that present an inmm nent danger to the public health as
defined by the board by rul e based upon general | y accept ed st andar ds of
nedi cal and public health science, the public health officer:

(a) Shall inform the |ocal |aw enforcenent agency of his or her
know edge or beliefs, and shall convey to the |ocal |aw enforcenent

agency all information in the health officer’s possession, relating to

sexually transmtted disease testing, di agnosi s, or treatnent

concerni ng the person engagi ng i n behavi or that presents an i nm nent

danger to the public health. The public health offi cer may provide t he

| aw enf orcenent _agency with the identities of any individuals known to

the public health officer through investigations conducted under RCW

70. 24. 024 t o have been exposed to that person under circunstances that

provide an opportunity for transm ssion of a sexually transmtted

di sease. The public health officer shall provide the [ocal [|aw

enforcenent _agency with the identities of all individuals who agree to

the rel ease of identifying i nformati on and who are known by the public

heal th officer to have been exposed to that person under circunstances

t hat provi de an opportunity for transm ssion of a sexually transmtted

di sease. A health care provider shall provide to the [Iocal |aw

ESSB 5044. SL p. 4
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enf or cenent _agency, upon presentation of a warrant, all information in
his or her possession concerning the person engagi ng i n behavi or that
presents an inm nent danger to the public health that relates in any
way to testing, diagnosis, or treatnent for a sexually transmtted
disease. No action taken in good faith and in conpliance with this
subsection is a violation of ROW 70.24. 105 or 70. 02. 020;

(b) May bring an action in superior court to detain the person in
a facility designated by the board for a period of time necessary to
acconplish a program of counseling and education, excluding any
coerci ve techni ques or procedures, designed to get the person to adopt
nondanger ous behavior. In no case may the period exceed ninety days
under each order. The board shall establish, by rule, standards for
counsel ing and education under this subsection. The public health
officer shall request the prosecuting attorney to file such action in
superior court. During that period, reasonable efforts will be made in
a noncoerci ve manner to get the person to adopt nondanger ous behavi or.

(2) If an action is filed as outlined in subsection (1) of this
section, the superior court, upon the petition of the prosecuting
attorney, shall issue ot her appropriate court orders incl udi ng, but not
limted to, an order to take the person into custody inmmediately, for
a period not to exceed seventy-two hours, excluding Saturdays, Sundays,
and hol i days, and pl ace himor her in a facility desi gnated or approved
by the board. The person who is the subject of the order shall be
given witten notice of the order pronptly, personally, and
confidentially, stating the grounds and provisions of the order,
including the factual bases therefor, the evidence relied upon for
proof of infection and dangerous behavior, and the |Iikelihood of
repetition of such behaviors in the absence of such an order, and
noti fying the person that if he or she refuses to conply with t he order
he or she may appear at a hearing to review the order and that he or
she may have an attorney appear on his or her behal f in the hearing at
public expense, if necessary. If the person contests testing or
treatment, no invasive nedical procedures shall be carried out prior to
a hearing bei ng hel d pursuant to subsection (3) of this section.

(3) The hearing shall be conducted no | ater than ((ferty—eight))
seventy-two hours, excluding Saturdays, Sundays, and hol i days, after

the receipt of the order. The person who is subject to the order has
aright to be present at the hearing and may have an attorney appear on
his or her behal f in the hearing, at public expense if necessary. |If

p. 5 ESSB 5044. SL
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the order being contested includes detention for a period of fourteen
days or | onger, the person shall al so have the right to a trial by jury
upon request. Upon conclusion of the hearing or trial by jury, the
court shall issue appropriate orders.

The court may continue the hearing upon the request of the person
who i s subject to the order for good cause shown for no nore than five
additional judicial days. |If a trial by jury is requested, the court,
upon notion, may continue the hearing for no nore than ten additional
judicial days. During the pendency of the continuance, the court may
order that the person contesting the order remain in detention or may
pl ace terns and conditions upon the person which the court deens
appropri ate to protect public health.

(4) The burden of proof shall be on the state or |ocal public
health officer to show by clear and convi nci ng evi dence that grounds
exi st for the i ssuance of any court order pursuant to subsection (2) or
(3) of this section. |If the superior court dism sses the order, the
fact that the order was issued shall be expunged from the records of
the state or |ocal department of health.

(5) Any hearing conducted by the superior court pursuant to
subsection (2) or (3) of this section shall be cl osed and confidenti al
unl ess a public hearing is requested by the person who is the subject
of the order, in which case the hearing will be conducted in open
court. Unless in open hearing, any transcripts or records relating
thereto shall also be confidential and may be seal ed by order of the
court.

(6) Any order entered by the superior court pursuant to subsection
(1) or (2) of this section shall inpose terms and conditions no nore
restrictive than necessary to protect the public health.

*Sec. 5 was vetoed. See nmessage at end of chapter.

Sec. 6. RCW70.24.105 and 1994 ¢ 72 s 1 are each anmended to read
as follows:

(1) No person nay disclose or be conpelled to disclose the identity
of any person who has investigated, considered, or requested a test or
treatnent for a sexually transmtted di sease, except as authorized by
this chapter.

(2) No person nay di scl ose or be conpelled to disclose the identity
of any person upon whom an H'V antibody test is perfornmed, or the
results of such a test, nor may the result of a test for any other

ESSB 5044. SL p. 6
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sexually transmtted disease when it is positive be disclosed. This
protection agai nst disclosure of test subject, diagnosis, or treatnment
al so applies to any information relating to diagnosis of or treatnent
for HV infection and for any other confirnmed sexually transmtted
di sease. The foll ow ng persons, however, may receive such i nformati on:

(a) The subject of the test or the subject’s legal representative
for health care decisions in accordance with RCW 7.70.065, with the
exception of such a representative of a mnor child over fourteen years
of age and ot herw se conpetent;

(b) Any person who secures a specific release of test results or
information relating to HV or confirned diagnosis of or treatnent for
any other sexually transmtted di sease executed by the subject or the
subject’s legal representative for health care decisions in accordance
with RCW 7.70.065, with the exception of such a representative of a
m nor child over fourteen years of age and ot herw se conpetent;

(c) The state public health officer, alocal public health officer,
or the centers for disease control of the United States public health
service in accordance with reporting requirenents for a diagnosed case
of a sexually transmtted disease;

(d) A health facility or health care provider that procures,
processes, distributes, or uses: (i) A human body part, tissue, or
blood from a deceased person with respect to nedical information
regarding that person; (ii) senen, including that provided prior to
March 23, 1988, for the purpose of artificial insemnation; or (iii)
bl ood speci nens;

(e) Any state or local public health officer conducting an
i nvestigation pursuant to RCW70.24. 024, provided that such record was
obtained by neans of court ordered HV testing pursuant to RCW
70. 24. 340 or 70.24.024;

(f) A person allowed access to the record by a court order granted
after application show ng good cause therefor. I n assessing good
cause, the court shall weigh the public interest and the need for
di scl osure against the injury to the patient, to the physician-patient
rel ationship, and to the treatnment services. Upon the granting of the
order, the court, in determning the extent to which any discl osure of
all or any part of the record of any such test is necessary, shal

i npose appropriate safeguards agai nst unauthorized disclosure. An
order authorizing disclosure shall: (i) Limt disclosure to those
parts of the patient’s record deened essential to fulfill the objective

p. 7 ESSB 5044. SL
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for which the order was granted; (ii) limt disclosure to those persons
whose need for information is the basis for the order; and (iii)
i ncl ude any ot her appropriate neasures to keep disclosure to a m ni num
for the protection of the patient, the physician-patient relationship,
and the treatnent services, including but not l[imted to the witten
statenent set forth in subsection (5) of this section

(g) Local |aw enforcenent agencies to the extent provided in RCW
70. 24. 034;

(h) Persons who, because of their behavioral interaction with the
infected individual, have been placed at risk for acquisition of a
sexually transmtted disease, as provided in RCW 70.24.022, if the
health officer or authorized representative believes that the exposed
person was unaware that a ri sk of di sease exposure existed and that the
di scl osure of the identity of the infected person is necessary;

(())) () Alaw enforcenent officer, fire fighter, health care
provider, health care facility staff person, or other persons as
defined by the board in rule pursuant to RCW 70.24.340(4), who has
requested a test of a person whose bodily fluids he or she has been
substantially exposed to, pursuant to RCW 70.24.340(4), if a state or
| ocal public health officer perforns the test;

(()) (J) dains managenent personnel enployed by or associ ated
with an insurer, health care service contractor, health maintenance
organi zation, self-funded health plan, state-adm nistered health care
clainms payer, or any other payer of health care clains where such
di sclosure is to be used solely for the pronpt and accurate eval uation
and payment of nedical or related clains. Information released under
this subsection shall be confidential and shall not be released or
avai l able to persons who are not involved in handling or determ ning
medi cal cl ai ns paynent; and

((6H))) (k) A departnent of social and health services worker, a
child placi ng agency worker, or a guardian ad litemwho i s responsible
for making or reviewing placenent or case-planning decisions or
recommendations to the court regarding a child, who is less than
fourteen years of age, has a sexually transmtted disease, and is in
the custody of the departnent of social and health services or a
Iicensed child placing agency; this information may al so be recei ved by
a person responsi ble for providing residential care for such a child
when the departnent of social and health services or a licensed child

ESSB 5044. SL p. 8
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pl aci ng agency determnes that it is necessary for the provision of
child care services.

(3) No person to whom the results of a test for a sexually
transmtted di sease have been discl osed pursuant to subsection (2) of
this section may di sclose the test results to another person except as
aut hori zed by that subsection.

(4) The release of sexually transmtted disease information
regardi ng an of fender, except as provided in subsection (2)(e) of this
section, shall be governed as foll ows:

(a) The sexually transmtted disease status of a departnent of
corrections offender shall be nade available by departnent of
corrections health care providers to a departnment of corrections
superintendent or adm nistrator as necessary for di sease prevention or
control and for protection of the safety and security of the staff,
of fenders, and the public. The information may be submtted to
transporting officers and receiving facilities, including facilities
that are not under the departnment of correction’s jurisdiction.

(b) The sexually transmtted di sease status of a person detained in
a jail shall be nade available by the local public health officer to a
jail adm nistrator as necessary for di sease prevention or control and
for protection of the safety and security of the staff, offenders, and
the public. The information may be submtted to transporting officers
and receiving facilities.

(c) Information regarding a departnent of corrections offender’s
sexually transmtted disease status is confidential and may be
di scl osed by a correctional superintendent or adm nistrator or | ocal
jail adm nistrator only as necessary for di sease prevention or control
and for protection of the safety and security of the staff, offenders,
and the public. Unaut hori zed disclosure of this information to any
person may result in disciplinary action, in addition to any other
penal ties as may be prescribed by | aw.

(5) Whenever disclosure is nade pursuant to this section, except
for subsections (2)(a) and (6) of this section, it shall be acconpani ed
by a statenent in witing which includes the follow ng or substantially
simlar |anguage: "This information has been disclosed to you from
records whose confidentiality is protected by state |aw. State | aw
prohi bits you from making any further disclosure of it wthout the
specific witten consent of the person to whom it pertains, or as
otherwi se permtted by state |aw A general authorization for the

p. 9 ESSB 5044. SL
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rel ease of nedical or other information is NOI sufficient for this
purpose."” An oral disclosure shall be acconpanied or foll owed by such
a notice within ten days.

(6) The requirements of this section shall not apply to the
customary methods utilized for the exchange of nedical information
anong health care providers in order to provide health care services to
the patient, nor shall they apply within health care facilities where
there is a need for access to confidential nedical information to
fulfill professional duties.

(7) Upon request of the victim disclosure of test results under
this section to victinms of sexual offenses under chapter 9A 44 RCW

shall be made if the result is negative or positive. The county
prosecuting attorney shall notify the victim of the right to such
di scl osure. Such disclosure shall be acconpanied by appropriate

counseling, including information regarding foll ow up testing.

Passed the Senate March 17, 1997.

Passed the House April 16, 1997.

Approved by the Governor April 24, 1997, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State April 24, 1997.

Note: Governor’s explanation of partial veto is as foll ows:

"I amreturning herewith, w thout ny approval as to sections 4 and
5, Engrossed Substitute Senate Bill No. 5044 entitl ed:

"AN ACT Relating to crines;"

This legislationrelates to the crimnal prosecution of persons who
are infected with the human inmunodeficiency virus (H V) and other
sexual ly transmtted di seases (STD s). ESSB 5044 rai ses the penalties
for the crime of intentional exposure or transm ssion of H V to anot her
person by reclassifying it fromsecond degree to first degree assault.
| agree that this is an appropriate penalty when considering that the
transm ssion of the H'V could | ead to AIDS and eventual death.

Section 3 of the bill renoves the "three years and a day" rul e that
currently prevents a homcide prosecution if death does not occur
within that period of tine followng the crimnal act. Under section
3, prosecutors are able to file homcide charges any tine after the
victim dies. An act which results in a hom cide should not escape
puni shment and | agree with the purpose of section 3.

Section 4 of the bill does not add neani ngfully to what prosecutors
can acconplish under section 3 and therefore | have vetoed it.

Section 5 of the bill requires that public health officers inform
| aw enforcenent of any person with an STD whose behavi or presents an
i mm nent danger. As section 5 is witten, it may adversely affect
H V/ Al DS prevention efforts and could reverse the gains that have been
made in slowng the spread of this disease and other STD s

ESSB 5044. SL p. 10
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Current law allows public health officers to give the prosecutor
the nanmes of individuals who are intentionally spreading STD s.
Section 5 of the bill does not add constructively to what |ocal health
officers are already enpowered to do.

For these reasons | have vetoed sections 4 and 5 of Engrossed
Substitute Senate Bill No. 5044.

Wth the exception of sections 4 and 5, Engrossed Substitute Senate
Bill No. 5044 is approved."

p. 11 ESSB 5044. SL



